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REPONSE IN SUPPORT OF !EPA'S MOTION TO SEVER AND OPEN SUBDOCKET 

Participants Ameren Missouri and AmerenEnergy Medina Valley Cogen, LLC 

("Ameren"), by their attorneys, Schiff Hardin, LLP, support and ask the Illinois Pollution 

Control Board ("Board") to grant the Motion to Sever (the "Motion"), filed electronically by the 

Illinois Environmental Protection Agency ("IEP A" or "Agency") on June 11, 2014. This 

response is timely filed in accordance with 35 Ill. Adm. Code 10 1.500( d). 

In the Motion, the Agency asks the Board to create a subdocket for the consideration of 

three issues proposed for adoption by the Environmental Integrity Project, Environmental Law & 

Policy Center, Prairie Rivers Network, and Sierra Club (collectively, "Environmental Groups"). 

Specifically, the three issues from the Environmental Groups' proposal include: (1) the design 

criteria set forth in proposed Section 841.450; (2) the financial assurance requirements set forth 

in proposed Section 841.130(b ); and (3) the requirement that closure and post-closure care plans 

be submitted during the compliance period as set forth in Section 841.130(b ). On June 17, 2014, 

the Environmental Groups responded in opposition to the Agency's motion ("Objection"), 

arguing that severing the docket would not result in a convenient, expeditious, or complete 

determination of these issues. 

Ameren supports the Agency's Motion and contends that severing the docket would 

provide certainty on long-awaited regulations for the closure of surface impoundments in a 
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timely manner and in a way that is protective of human health and the environment. In support 

of this Response in Support of IEPA's Motion to Sever and Open Subdocket, Ameren 

respectfully states as follows: 

1. In this rulemaking proceeding, the Environmental Groups filed a counterproposal 

on May 13, 2014, the day before the hearing scheduled in Chicago on May 14, 2014. This 

provided all participants less than 24 hours to review the proposed revisions to the Agency's 

rulemaking proposal. The revisions proposed for the first time requirements for design criteria, 

and financial assurance, and a requirement that owners or operators of units subject to Part 841 

file a closure plan and post-closure care plan within a year of the effective date of Part 841. The 

timing of such eleventh hour filing could only be assumed to be deliberate. The Environmental 

Groups proposed these significant revisions without conducting outreach with the implementing 

Agency or affected sources and without any demonstration of the economic or technical impacts 

of the revisions. As recent as June 19, 2014, as demonstrated at hearing,' the Environmental 

Groups were unprepared to answer the Agency's pre-filed questions regarding the design criteria 

elements of their proposed revisions. 

2. The Agency moves to sever the docket consistent with 35 Ill. Adm. Code 101.408 

on the grounds that doing so would be "in the interest of convenient, expeditious, and complete 

determination of claims," and would not cause any participant "material prejudice." Mot., par. 

II. 1. 

3. Ameren agrees that the Environmental Groups' proposed amendments do not 

even begin to address environmental, technical, economic, and legal impacts of the proposed 

1 At the time of this filing, the transcript of the June 19 hearing was not yet available. 
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surface impoundment design criteria and financial assurance, and that these issues and their 

impact must be thoroughly examined and considered. 

4. As stakeholders we continually demand that the Agency conduct outreach prior to 

coming before this Board with rulemaking proposals, and in this case, the Agency did just that in 

a thoughtful and comprehensive way. The provisions of proposed Part 841 are the result of a 

commitment of great time and effort by both the Agency and numerous other stakeholders and, 

most importantly, represent environmental progress and regulatory certainty. 

5. There is no question that the Agency now must conduct additional outreach and 

fully develop the record regarding these issues. It is unclear why the Environmental Groups 

pursued the strategy that they did instead of presenting their proposal through the outreach 

efforts afforded by the Agency before the rulemaking proposal was filed. The Environmental 

Groups' implied request to delay these rules by introducing on the eleventh hour drastically 

revised revisions with no support and a severely limited opportunity to question the technical 

basis for the revisions should not be allowed. 

6. The Agency lists several ways that severing the docket will provide benefits, 

including that severing "will allow owners and operators of CCW surface impoundments to 

proceed with the corrective action and closure at their existing units." Mot. par. II. 15. The 

Agency further explains that delaying the adoption of the proposed rule "may have the effect of 

delaying corrective action and closure at surface impoundments that may be subject to the 

proposed rule whose owners or operators are awaiting a final rule." !d. at par. II. 18. We agree. 

7. The Agency has conducted extensive outreach on its proposal and the regulated 

community has had the opportunity to work with the Agency and provide comment in this 

rulemaking proceeding regarding those issues. Allowing the rulemaking to be further delayed 
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due to the Environmental Groups' lack of preparation regarding these three issues would 

prejudice both the Agency as well as owners and operators seeking to close surface 

impoundments in a timely fashion. 

8. Contrary to the Environmental Groups' Objection, severing the docket will also 

result in greater protection of human health and the environment. Adopting the proposed 

regulations without further delay will provide owners and operators the regulatory certainty 

needed to begin progressing towards corrective action or closure under the Agency's proposed 

regulatory scheme. With a Part 841 in place, owners and operators will be able to address 

groundwater impacts and close surface impoundments years earlier than if the rulemaking were 

fmiher delayed to address the design criteria, financial assurance, and timing of closure and post-

closure care plan issues raised in the Environmental Groups' proposed revisions. 

WHEREFORE, Ameren respectfully requests that the Board grant the Illinois 

Environmental Protection Agency's Motion to Sever and Open Subdocket. 

Respectfully submitted, 

Amy Antoniolli 
Schiff Hardin LLP 
233 South Wacker Drive, Suite 6600 
Chicago, Illinois 60606 
312-258-5500 
aantoniolli@schiffuardin.com 
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CERTIFICATE OF SERVICE 

I, the undersigned, certify that on this 26th day of June, 2014, I have served the attached 
REPONSE IN SUPPORT OF IEPA'S MOTION TO SEVER AND OPEN SUBDOCKET, 
by first class mail, postage affixed, upon the persons in the attached service list. 

Amy Antoniolli 
SCHIFF HARDIN LLP 
23 3 South Wacker Drive 
Suite 6600 
Chicago, Illinois 60606 
312-258-5500 

~~ Amy Antomolh 

Electronic Filing - Received, Clerk's Office :  06/26/2014 



SERVICE LIST 

John Therriault, Clerk 
Tim Fox, Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, Illinois 6060 1 
therriaj (Ci),i pcb.state.il. us 

Office of Legal Services 
Illinois Department ofNatural Resources 
One Natural Resources Way 
Springfield IL 62702-1271 

Christine Zeman 
City of Springfield 
Office of Public Utilities 
800 East Monroe, 4th Floor 
Municipal Building East 
Springfield, IL 62757 

Michael Smallwood 
Ameren Services 
One Ameren Plaza 
P.O. Box 66149 
St. Louis, MO 63166 

Exelon Law Department 
10 South Dearborn, 49th Floor 
Chicago, IL 60603 

Alec Messina 
IERG 
215 E. Adams Street 
Springfield, IL 62701 

Abel Russ 
Environmental Integrity Project 
1000 Vermont Avenue NW, Suite 1100 
Washington DC 20005 

Joanne 0 lson 
James Jennings 
Division of Legal Counsel 
Illinois Environmental Protection Agency 
1 021 North Grand A venue, East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 

Stephen Sylvester 
Division Chief of Environmental Enforcement 
Office of the Attorney General 
69 West Washington St., Suite 1800 
Chicago IL 6060 1 

Andrew Armstrong 
Faith E. Bugel 
Jennifer L. Cassel 
Jessica Dexter 
Josh Zaharoff 
Environmental Law and Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 

Jack Darin 
Sierra Club 
70 East Lake Street, Suite 1500 
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Joppa, IL 62953 

Prairie State Generating Company Prairie Power, Inc. 
4190 County Highway 12 2103 South Main Street 
Marissa, IL 6225 7 P.O. Box 610 
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